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2178192 Qetober 49, 1973

Pattit, Evora & }Martin

The Transasmarica Building

600 Montgomery Streat

Bsn ¥rancisco, California 94111

Attintiont Romald A, Cohan, ¥sq,

Centlenent

Wa refor to your letter Jdated August 7, 1973, on behalf of
Urangar Agssociates (Granger), requeating reconsideration of cur
decision B-178192, July 27, 1973, upholdiug the protest of
Technology for Communications International (TCI) against tha
award of & contract under invitation for bids (IFD) No, NOOO3(~
73-B-0254, Btap II, imsued by tha Naval Elactronics Systens
Command (NEGC),

Requeat for Propoaals (RFF) N00039-73~R-0254(Q) Step I,
calling for unpriced technical propooals for high take-off
angle antennas and ancillary itexns, was issued on Decenbar 1,
1972. Proposals were received from TCI and from Crengar
Asgociates, After holding discussions with both offerors, the
Navy dotermined that the proposals cublmitted by both firms an
supplementod were acceptable, On Pebyuary 23, 1973, the sacond
step IFD was isesued, c¢z2lling for pricua on the propoealn deemed
acceptable, TCI bid $173,297.90, while Granger bid $156,899,85,
and after evaluating transportation costa the Navy detarm!ned
that CGranger's bid was the lowest,

fection P ol both tha Btep I and Step I snlicitations
contained ths following provisions

"3,4,5 = Tower climbing equipment, A ladder with
.safety elimbing devica shall be provided for climb-
dug the full length of the tower, .
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B-178192

"3.4,5,2 ~ Ladder, The ladder shall be mads of |
either steel br aluminum conforming to either the
apacification livtad undey;.the material section
of the latest issva of the Amarican Institute of
Steel Construction (AISC) apecification for the
Design, Fabrication and Ersetion of Structural
8teel for Buildings or the sepacification listed
under the wataerial ssction of ‘the Amarican Society
. of Civil Engineers (ASCR) Structural Division Pro-
ceedings Papar No, 3041 and 3342, 'Suggested
Bpecifications for Strurturss of Aluminum Alloy ‘
6061~%6, 6062-T6, 6063-15, an.' 6063-6T,"* '

"Inside dimensions batween stringern shall be 18
inches umless otherwida: specified, (enter to
centar apacing of rungas shall be 11 inchas,

Ladderns shall be shop assembled in approximately
30-foot wections, Angle brackats for holting
ladders to tha towar shall be punched for belts and
provided for connection to the tower bracing menmbaras
of the tovara,

"“"The rungs shall te 3/4 inch in dlemater minimm,
Vartical stringors nhall bs 2-1/2 x 3/8 lInch thick
minimm, Angle brackets shall ba 3/8 inch thick
mirnimm spaced not mora than 10 fect apart.

"Steel laddars shall he galvanized nfter fabrica-
tion, Splice plates for bolted zonanectinns ehall
be provided at all ands for connecting individual
sections,"

TCI proposad to furnish a suparate ladder, while Granger proposad
a ladder ithat would ba sn integral part o.’ the antenna structure.,

TCI argued that the Grangex proposal 3leviated {rom the spacifica-
. tion reaquirements, which TCI ineinted requirad e separata, shop-
assenbled ladder rather than just the additiim of runqs to the tower
etructura, and was therefore nonrenponsive. Altarnatively, TCL argued
that the Sten I specificationa should have beun revised by an amendment
to the RFP so as to give TCY an opportunity to submit a proposal on an
equul baunis, '
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Briefly, we held in our initial dedisieoy that althouth the pro-
visions of the RYP did not state that a saparate laddar was raquired
forr the antenna, the specification soctions dealing with the ledder
veasonably appearad to indicata such & vequiremant against which pro-
posutls wara to be avaluzrad, Ve concludad that it would ha unfair
to TCL to allow Gramger to propose a nouseparata ludder whan TCI
might not hava offered a similar proposal bacause of its reasonuble
interpretation of the specifications, Wa hald that the Step II
invitation should he cancelad .and the Step I specifications should
be wmended tc clearly refloct the accaptability éf a tower climbing
davice which is an integral part of tha tower in order to giva
offarors un opportunity to subnft proposals on an aquel basis, .

In your letter of August 7, 1973; you aspert!

"I, ‘lhat the decision rapresente a major dapartura
from prior, published Comptrollar Gensral dacisionas
addresunpg the principrl issuwes raised by tha TCI
protest, .

"II, That, as a mattar of faimmesa, the bhid ,rotenst
of TCI should have been danied,"

-You argue that our decision negatays ths desived flaiibility of two-step

procureamant because w3 in effect decided.thar the separate ladder re-
quirement wan as besic requirement 6f tuw spacifications, In this re-

gard you statas

“The Comptrolinx General now proposes to utilive
'eriterin' in determining whethey s. requirement

is essential, Tavtead of cmploying .the traditional
and accopted dafinition of 'assentlal' requirements,
® & 2 the Conptrollor General in effsnt has e~vuanded
the definition to include otheraiss non-esse. .al
raquiramants, whenever the criteris (specificacions)
for such reoquirements are expressed in great datail
hy the procuring agency."

Wa recognize that tha utep one phase of a two-step procurenent
1- a floxible proceas during which propcsers ara fraquantly encouraged,
as hera, to pubmit altarnative techuical spproechas, This flexibility
is inheront in the genarsl rule that such technicel approaches must
comply with the bamic requirements of tha specificationa but need not
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strictly comply with the nonessential dstalls of specification provisions,
85 (1972), On ths other hand, we hava also vecognized that thaxe

is a limit to the extent to which a competiti-m may ba parmitted to
deviate from the stated specifications, 1If, for example, the
spacifications call for air conditionad vans with rastary com-

pransora, a proposal offering a plston compressol could not ba acceptad
without a change in the spacifications, DB-155433, June 17, 1965,
Similarly, a change in spacified friction tolerances for an al-

timeter would conatiyvute a najor specification change and therefore
would raquire a written change to the specifications, B-157827,
Fabruary 7, 1966, Thw undarlying principle in these cases is that

tha proposed change In specification requirements is of a gub-

stential nature and all proposaers should be giver the opportunity

to submit & proposal on the changad raquireaments in order to parmit
compatition on an equal basis, In the instant caas, the record
indicated that the Navy's failura to inform TCI of the accept-

ability of proposing an integral ladder design prejudiced TCI to

the point whire ite bid wmdor step two could not be evaluated on

an Jqual basis with bids based on an integral ladder denign,

YThus, our decision turned on whathiar tha essential fairness of
the procurement would be preservud by avceptance of the Granger pro-
posal for an intagral ladder without proper notification to TCI, In
making this determination, we necessarily considered not only whether,
from a technical point of view, the ladder requirement was actually
a "basic" one with respect to tha procurement of the overall antenna
system, but aleo whether ths solicitaticn ronasonably indicated to
offerovs that they ware fren to deviante from this particular require-
mant, Whila it is primarily for the prucuring agsncy to make the
technical determination as to whether oir'not & stated requirement is
cn "essential' ons in view af ite overall technical nceds, it is clearly
withir the compatence of our Office to c¢nsider what meanings may be
reasonably attributed to solinitation provisions, In thie caae, aftor
completu and careful consideration of well-written submissions from
both Granger and TCI and of the Navy's original and supplemsntal re-
porte, we concluded that TCl's interpretation of the specifications was
entirely reasonable since the mandziory language, the specificity
of datail, and the general thruat of the provieion together reflected
the type of specification requirement that could not be walved,
Maerefora, we concluded that it wonuld be prejudicial to TCI to allow
another offercr to deviate from that specification requirenent and
posuibly obcain a finuncial advantage thareby.
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In our view, two-step procuremant is a fiexible pnrocess, but
is also a compatitive one, and tha dagrea cf flexibility permitted
should not be allowed to rendar the compatitive appect of tlie pro-
cess meaningless, Although you assert that upholding TCI's protest
is unfair tc Granger, we ara convincad by the record that it is
only by upholding the protest that fairnees and equal compatition
wvill ba praserved in this procurement, Accordingly, our prior
decision in this matter ia affirmed, '

Sinceiely yours,

Paul G, Dembling

For the Comptroller General
' of the Unitad States






